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I . BACKGROUND
Internally Displaced Persons (IDPs) are defined as “…persons or groups who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflicts, situations of generalised violence, violations of human rights, natural or human-made disasters, and who have not crossed an internationally recognised State border “ 
.

Internally displaced persons have many of the same protection needs as refugees, but they have not crossed an international border and sought refuge in another country. They are citizens of the country in which they are displaced and therefore, the primary responsibility for protection lies with the State. This is the case for IDPs from Kosovo who fled to Serbia and Montenegro.

The conflict between Serbian security forces and Kosovo-Albanian insurgents started towards the end of 1998 and reached its culmination with the NATO bombing campaign against the Federal Republic of Yugoslavia, which lasted from 24 March 1999 to 11 June 1999. During the period of the NATO campaign, large numbers of Kosovo Albanians fled or were driven out by the Serbian security forces. The war ended with the signing of the Kumanovo military technical agreement and, on June 10, 1999, UNSCR 1244
 was adopted, establishing Kosovo as an international protectorate. International peacekeepers (KFOR) were tasked, among other things, to create a secure environment that would allow refugees and displaced persons to return home in safety. As Serbian security forces withdrew from the Province and international peacekeepers moved in, Kosovo Albanians returned en masse while large parts of the non-ethnic Albanian population fled to escape revenge attacks.

More than four years after the conflict in Kosovo ended, the number of IDPs from Kosovo remains 233,938, out of which 205,391 are in Serbia and 18,019 are registered in Montenegro 
. 

A Registration of Internally Displaced Persons in Serbia was conducted  by the Serbian Commissioner for Refugees and UNHCR in order to obtain reliable data about their number, gender and age structure, marital status, educational level, working activity, ethnic affiliation, medical problems and special needs in their new environment 
.  The number of IDPs was estimated at 205,938. 

In Montenegro registration of the IDP caseload took place in November 2001, also conducted by UNHCR in cooperation with the Commissioner for Displaced Persons in Montenegro (MCDP), and the number of IDPs was 28,547
. From mid-June to mid-August 2003, IDPs were re-registered in Montenegro and they numbered – 18,019 persons, which was 10,000 persons less than the official figure that was used prior to the re-registration exercise - 28,547. 

The Montenegrin Commissariat for Displaced Persons will try to locate some of these 10,000 IDPs to ask them why they did not re-register and MCDP will produce a report on this matter.

 In Serbia a large majority of IDPs is concentrated in the central and southern parts of the country, while in Montenegro IDPs are clustered in the municipalities of Podgorica, Bar and Berane 
.

  Like refugees, most IDPs reside in private accommodation, while some 14,456 (6,2%) are accommodated in collective centers (CCs) and specialised health care institutions. 

10,263 IDPs live in CCs in Serbia and 4,193 in Montenegro: 10,852 reside in recognised CCs, 1,753 live in unofficial CCs, which means that they are not recognised by the Commissioner for Refugees and are therefore not eligible to receive government support or humanitarian aid. 24 IDPs are housed in specialised institutions, 6 are hosted in student dormitories and 1,821 are in local Roma settlements (Montenegro) 
. 
The existence of unofficial collective centers dates back to 1999, when IDPs arrived by the tens of thousands to towns across Serbia. The Commissariat made available places of accommodation that became official CCs. In contrast, many IDPs entered premises on their own accord, and some of these sites were not recognised by the Commissariat and became unofficial CCs. 

Unofficial CCs are usually privately or company owned, and occupied without permission of the owners. IDPs in unofficial CCs must often "fight" to remain in the premises, and in some cases have no access to electricity and water. The assistance they receive is on an ad hoc basis as they are not included in regular assistance programmes. In Belgrade, for instance, the Commissariat provides for one meal per day while outside of the capital they receive no assistance. A majority of IDPs accommodated in unrecognised CCs are in Belgrade (1,370), Kraljevo (301) and in Montenegro (73).

Among the most vulnerable groups within the IDP population from Kosovo are minorities such as the Roma, Ashkali, Egyptian (RAE) and the Gorani. Roma IDPs are further disadvantaged because many do not speak Serbian and lack information about their rights and the services available to them from governmental, intergovernmental and non governmental sectors, both local and international. 

Currently, there are approximately 20,000 Roma registered as internally displaced persons. They were registered in spring 2000 and 2001 during the IDP census in Serbia and Montenegro. However, it is widely recognised that the number of Roma IDPs is much higher, with estimates ranging from 40,000 to 50,000.

Some have not registered as IDPs because they lack identification documents. It should be noted that the group has a historical tendency of avoiding state institutions, which is partly a result of discrimination and partly due to complex cultural reasons. A lack of community outreach programmes for the Roma has resulted in an information gap on their rights. Their overall social isolation and frequent lack of personal documents has made it difficult for Roma IDPs to access humanitarian aid based on their IDP status.

Finding adequate accommodation has been identified as an urgent need for Roma IDPs. As collective centers are slated to be closed down in 2004, many Roma IDPs are moving into existing local Roma communities, which are often in a precarious status, sometimes without electricity or running water, and where open sewage represents a health hazard.

A majority of all registered Roma IDPs in Serbia live in Belgrade and are dispersed among 150 Roma settlements (most of them illegal) and some CCs. Central and southern Serbian municipalities (Pozerevac, Kragujevac, Nis, Bujanovac and Kursumlija) also host a large number of Roma IDPs. In Montenegro, a large number of Roma IDPs are densely settled in Podgorica suburb camps, and in the municipalities of Niksic, Bar, Tivat and Berane.

As Kosovo IDPs approach five years in displacement, their lives are still characterised by a lack of real choice concerning their future. Given the continuing volatile security situation in Kosovo, return has been a realistic option for only a very few, namely those who are from the few Serb-majority municipalities or from some rural areas in eastern Kosovo around the Gjilan/Gnjilane region. Over the past 4 years, less than 2% of IDPs have returned to Kosovo. According to the latest report of the UNHCR, 7,531 persons have returned to Kosovo, i.e. 4,115 Kosovo Serbs, 734 Roma, 358 Bosniacs, 109 Goranaies, 426 ethnic Albanians, and 1,789 others 
.

On the other hand, ongoing registration data show that the number of departures from Kosovo of non-Albanians to other parts of Serbia has steadily declined through 2001 and 2002 and practically came to halt by the end of 2002 ( (10 registered departures in December 2002)
.

The internally displaced are citizens of the State Union of Serbia and Montenegro, and as such, should enjoy all the rights of citizens. In practice, however, Montenegrin officials who deal with IDPs generally view them as citizens of Serbia, even though some are of Montenegrin heritage. 

The major problems, in addition to basic survival needs, faced in displacement revolve around accessing documentation and registering a change of address. IDPs temporarily residing in different parts of Serbia and Montenegro are in need of documents, such as birth certificates, citizenship certificates, etc. that can only be issued from dislocated registry books 
. Many of them, especially Roma, have never been registered in these records and now need to be registered for the first time in order to be able to exercise their legal rights.

In Serbia, addressing these problems has been made more difficult due to the lack of a transparent governmental policy.


In the nearly five years since the displaced from Kosovo arrived in Serbia and Montenegro, their legal problems related to accessing documents, freedom of movement and choosing a place of residence, employment status, health care and other rights have yet to be solved. 

These observations highlight the problems that IDPs face in realising their rights. The aim of this study, as a legislative gap analysis, will be to assess and review the existing legislation and its implementations with respect to the realisation of IDPs rights in Serbia and Montenegro. 

The United Nations Guiding Principles on Internal Displacement
 have been used as a legal framework from which to analyse the problems and rights of IDPs. Though the Principles are not legally binding, they contain and draw upon existing international human rights and humanitarian law to which Serbia and Montenegro are signatories and are therefore obliged to abide by.

II.  FRAMEWORK
1. Policy framework

· The State Union of Serbia and Montenegro

Internally displaced persons are citizens of the State Union of Serbia and Montenegro. According to the Constitutional Charter of the State Union of Serbia and Montenegro, ‘’A citizen of the Member State is also a citizen of Serbia and Montenegro’’ 
.

Until the beginning of 2003, citizenship was determined at the federal level of government. Following the adoption of the new Constitutional Charter of the State Union of Serbia and Montenegro in February 2003, issues related to citizenship and naturalisation were transferred  from the Federal Ministry of the Interior to the two Republican Ministries of the Interior of the State Union.

Three laws on citizenship are currently in force; the 1996 Law on the Yugoslav Citizenship, which was amended on 26 February 2001 by the federal Parliament, the Serbian Citizenship Law of 1983 and the Montenegrin Citizenship Law of 1999. In adopting the Constitutional Charter, Serbia accepted the articles of the Law on Yugoslav Citizenship, and although the Serbian Citizenship Law is also in effect, the Yugoslav Citizenship Law has legal precedence should the Serbian and Yugoslav laws conflict.

Currently, the situation in Montenegro vis-à-vis citizenship for refugees and IDPs is not clear. Legally, there is discord between the Yugoslav Federal and Montenegrin republican citizenship acts. In practice, the Montenegrin Ministry of Interior, which is in charge of the citizenship applications, is not implementing any law on citizenship, because the Montenegrin law was never enforced and the federal law was amended without participation of the elected Montenegrin members of parliament. Therefore, as of March 2001, Montenegrin Ministry of Interior has stopped processing all applications for FRY citizenship, including the ones filed by refugees and IDPs from former Yugoslav Republics currently residing in Montenegro. 

In 2000, the Montenegrin Parliament adopted a resolution on Non-recognition of Federal Decisions, which stipulates that “The Parliament of the Republic of Montenegro shall not recognise and accept any legal or political act whatsoever passed by the legislative, executive and judicial authorities of the Federal State without participation of lawful and legal representatives of Montenegro” 
.

However, steps have been taken following adoption of the Constitutional Charter, and the Republic of Montenegro has introduced changes to its legislation to harmonize it with national legislation.  

There is no strategy at the State Union level for resolving the problems of refugees and internally displaced persons. There is a Roma national strategy, which touches on Roma IDP issues.
 The newly created Federal Ministry of Human and Minority Rights sought and received international support in developing a comprehensive “National Draft Strategy for the Integration and Empowerment of Roma” in order to help implement the Law on Protection of Rights and Freedoms of National Minorities and to further the integration and empowerment of Roma into the social and economic framework of the State Union.

A draft of the Strategy was issued for public comment on December 18, 2002 by the Ministry
. It highlights the fact that among the Roma, IDPs are the most vulnerable and marginalised and that, in general, they are further disadvantaged due to a lack of information on their rights and on services available to them. It recommends that a new registration of the displaced Roma be conducted with the co-operation of Roma NGOs in order to reach the non-registered Roma IDPs, and that outreach programmes be set-up in settlements in order to facilitate access to State services - such as education, healthcare etc.

A Roma National Council has been established in order to facilitate the adoption of the Strategy. Once adopted, it should be implemented in the coming years through a proper allocation of funds and resources with clear political support.

The Roma National Strategy is a product of the State Union Ministry and, as Montenegro does not recognise all State Union decisions, it is relevant only to Serbia. Montenegro has been drafting its own law on minorities. 

The Republic of Serbia    

The Government of the Republic of Serbia adopted in May 2002 a National Strategy for Resolving the Problems of Refugees and Internally Displaced Persons. Though recognised as a major effort to solve one of the outstanding humanitarian issues confronting the state, the Strategy focuses more on integrating refugees than it does on IDPs, which is partially due to the fact that the remaining refugee population has been in displacement several years longer than IDPs from Kosovo and also because the preferred state solution for IDPs is return.

Two main solutions are advocated: repatriation (or return for IDPs), and local integration.   For local integration, the Strategy highlights housing and employment as the most important conditions for local integration of IDPs. It recommends that the government establish new institutions (which are not specified) responsible for employment, and adopt new legislation in order to implement programs of durable accommodation, and gradually close collective centers. 

The Strategy recommends the establishment of a “reliable and valid IDP data base by merging all the existing bases into one” and of a “consistent data base of real estate of IDPs from Kosovo and Metohija living on the territory of FRY”. Finally, it provides for a “continuous informing of IDPs on all relevant issues related to exercise of their rights by establishing separate information points on the field and greater engagement of the media, following initiatives and proposals of the Co-ordinating Centre” 
.

Moreover, the Strategy highlights the fact that the absence of a unified database on IDPs and their real estate holdings represents an enormous problem with respect to property rights and rights emanating from employment, pension and disability insurance. For this reason, the Strategy provides for the “enactment of a separate law or other legal act that shall resolve the issue of displaced persons”.

It should also be noted that IDPs are mentioned in Serbia’s recently drafted Poverty Reduction Strategy Paper, which aims at minimizing poverty and enhancing employment opportunities for vulnerable groups of society. The PRSP was prepared by the Serbian government with input from civil society and other actors.
 

The Republic of Montenegro 
Unlike Serbia, Montenegro has not yet adopted a national Strategy for the resolution of refugee and IDP issues. Authorities in Montenegro seem to be committed to the adoption of such a document, but the process has been slow to start. A consultant was hired recently to initiate a draft. 

This represents a great obstacle for the ongoing integration of IDPs in this republic, all the more since Montenegrin Officials tend to perceive IDPs as Serbian citizens, although the Constitutional Charter of the State Union of Serbia and Montenegro specifies that “A citizen of the member state is also a citizen of Serbia and Montenegro. 

A citizen of a member state has equal rights and obligations in the other member state as its own citizen, except for the right to vote” 
.  

Such an interpretation by Montenegrin officials obviously has a negative impact on the rights of IDPs in Montenegro. As they are not recognised as citizens, they are not registered at the Ministry of Interior, and therefore are not afforded the rights common to other citizens. 

In addition Montenegro revised its citizenship law in 1999, introducing a 10-year permanent residency requirement
. As IDPs are only given temporary residency through the Montenegrin Commissariat for Displaced Persons (MCDP), it becomes impossible for them to meet the residency requirement for citizenship.

  2.  Institutional framework

The State Union of Serbia and Montenegro

The institutional framework will be examined on the basis of the involvement and mandates, or lack thereof, of public institutions in relation to the specific situation of IDPs.

The levels of responsibilities in Serbia and Montenegro are potentially manifold.

On the State Union level, a Ministry of Human Rights and National Minorities was established on February 2003 by the Constitutional Charter of the State Union: “The Minister for Human and Minority Rights monitors implementation of human and minority rights, and together with competent bodies of the member states, co-ordinates activities in implementing and observing international conventions on human and minority rights protection” 
.   

The Ministry has staff dedicated to monitor specific issues for refugees and IDPs, and it also ensures that the interests of national minorities, especially Roma who form a significant part of the IDP population, are adequately addressed.

Article 18 of the Law on protection of rights and freedoms of national minorities stipulates that “the Federal Government of Yugoslavia shall establish the Federal Council for National Minorities for the purpose of preservation, promotion and protection of national, ethnic, religious, linguistic and cultural specificity of the persons belonging to national minorities and exercise of their rights”. Thus, the Roma National Council was established on 24th May 2003, and is comprised of 35 members, all representatives of the Roma community. All members have a consultative status, and According to Article 19, this Council “represents the national minority in the fields of official usage of language, education, informing in the language of minority and culture; takes part in making decisions or decides about issues in these fields and founds institutions in these fields”. This law does not, however, define clearly the rights of the National Council in these fields, and in other laws it does not appear.

The Roma National Strategy Secretariat was established in April, 2003, and is integrated within the Ministry of Human and Minority Rights 

A Memorandum of Understanding (MOU) was concluded between the Ministry for Human and Minority Rights of Serbia and Montenegro, OSCE, UNHCR, the Council of Europe, and UNOCHA to support the Ministry in establishing the Roma National Strategy Secretariat.
 

· The Republic of Serbia

The 1992 Serbian Law on Refugees
 establishes in Article 5 and 6 the Serbian Commissariat for Refugeess, and its mandate, respectively. This law does not include any provisions for IDPs, but in practice, since 1999, the Commissariat has taken some responsibility to assist the most vulnerable IDPs. 

For example, the Commissariat administers collective centers, issues IDP cards, and approves changes of residency requested by IDPs.

The Kosovo Co-ordination Center (CCK) was established by the Republic of Serbia in the fall of 2001, replacing an earlier Serbian Republican Committee for Kosovo. 

The CCK is tasked to co-ordinate activities concerning IDPs with respect to both humanitarian assistance and return.
 One of the main tasks of the CCK is “co-ordination of state actors and agencies in resolving the problems of Kosovo with full observance of Resolution 1244 
 and insisting on consistent implementation of the joint UNMIK-FRY document signed in November 2001” 
. 

Aside from the CCK and Commissariat, a number of governmental ministries share some responsibility towards IDPs, including the Ministries of Interior, Labour, Health, Social Affairs, Education etc
-    The Republic of Montenegro
The Montenegrin government in 1992 passed the Decree on Providing Care to Displaced Persons,
 whose intention was to protect refugees from Croatia, Bosnia and Herzegovina. According to Article 2 of this Decree, displaced persons are defined as citizens of former Yugoslav republics and other persons who were forced, because of their ethnicity, religion, or political affiliation, to flee their place of residence and “immigrate” to the Republic of Montenegro. 
The Montenegrin Government passed the Decree in order to regulate the influx of citizens from ex-Yugoslav republics into Montenegro. They were called displaced persons because Montenegro at the time did not recognise the dissolution of the former country and the creation of new international borders. De facto, however, the newcomers were treated as refugees. Although the Decree provides the legal bases for granting a special status to persons fleeing former Yugoslav republics and Kosovo, IDPs from Kosovo are not entitled to the same status as are the ex-YU refugees. Refugees are given their special status by the Montenegrin Ministry of Interior, while IDP status is granted by the Montenegrin Commissariat for Displaced Persons. 

Based on the definition within the Law, the Montenegrin Commissariat for Displaced Persons (MCDP) was established and given specific tasks such as “keeping records of displaced persons; adjusting the provision of aid by other authorities and organisations, and seeing to it that the aid is extended in a uniform and timely manner; provision of accommodation for displaced persons and lodging in different places, respectively; establishing conditions for their return to the areas they have left or to other areas” 
.  

Since the events of 1999, the MCDP extended its authority to include the Internally Displaced from Kosovo. The Commissariat is the primary “governmental” institution that deals with IDPs; it registers them and grants them the status of displaced persons, and provides for assistance and accommodation. Its budget is entirely provided by UNHCR.

As IDPs are not considered citizens of the Republic of Montenegro, the Ministry of Interior and other ministries assume little or no responsibility towards them. IDPs are not registered with the Ministry of Interior.

                 The approach of the Republic of Montenegro has both positive and negative implications on the situation of IDPs. On the one hand, the situation of IDPs is reflected in the legal framework and responsibilities for IDPs is given to an existing institution. On the other hand, IDP rights and obligations are envisaged within a framework that does not reflect the fact that they are citizens of the country and, therefore, greatly weakens the exercise of rights stemming from citizenship.      

3. Legal framework
3.1. International legal framework


The legal international framework for the protection of IDPs includes Human Rights Law and Humanitarian Law.

The Commission on Human Rights of the United Nations adopted in April, 1998 the Guiding Principles on Internal Displacement (UNGP), 
 which consolidates the most important international protection principles applied to the protection of IDPs.

The UNGP were not created as a legally binding instrument, but were defined as an instrument to guide states and state actors in their relation to IDPs, as well as inter-state and non-governmental organisations that deal with the internally displaced. The UNGP restate rights that exist in international human rights and humanitarian law, to which Serbia and Montenegro are obliged by, and conveniently bring all relevant provisions into one document. The principles reflect international instruments like the Universal Declaration of Human Rights (1948), Geneva Conventions of 1949, International Covenant on Civil and Political Rights (1966), International Covenant on Economic, Social and Cultural Rights (1966), Convention on the Rights of the Child (1989), Convention of the Elimination of All Forms of Discrimination Against Women (1979).

The principles identify the rights and guarantees relevant to the protection of IDPs in all phases of displacement. They point out that people have the right to be protected against arbitrary displacement, the right to reside in safety and dignity during displacement, and the right to safe return, or settlement and reintegration. 

The UNGP deal with rights during displacement (Section III, Principle 10 to Principle 23).

IDPs are particularly vulnerable during the period of displacement, making it essential to ensure their protection from inhuman and degrading treatment, detention, forced separation from families, and other violations of human and civil rights. Principles 10 through 23 address these protection issues. The first set of principles focuses on physical safety and security of individuals; the second set focuses on family rights; the third on economic and social rights, and the fourth on civil, political, and other similar rights.

Drawing from Human Rights and Humanitarian Law, Principles 10-15 set out the most basic rights of displaced persons, such as the right to life, liberty and security of person. 

Principle 14: ‘’Every internally displaced person has the right to liberty of movement and freedom to choose his or her residence’’ ; is extracted from the International Covenant on Civil and Political Rights (Art.12) “Everyone lawfully within the territory of a state shall have the right to liberty of movement and freedom to choose his residence”.

Principles 16 and 17 recognise the importance of preserving the family unit during displacement, based on Article 16(3) of the Universal Declaration of Human Rights: “The family is the natural and fundamental group unit of society and is entitled to protection by the society and the state”.

Principles 18, 19, 21, 22 and 23 spell out economic, social and cultural rights that apply particularly to the displaced.

Principle 18 contains the right to an adequate standard of living, extracted from Article 11(1) of the International Covenant on Economic, Social and Cultural Rights, “…the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions”.

The right to health and medical care is contained in Principle 19, and it emphasises the importance of involving women in planning and distributing the basic supplies afforded IDPs by right.

Principle 21 highlights that property rights must be guaranteed during internal displacement. Indeed, IDPs from Kosovo have left their homes and often are unable to access nor derive economic benefit from their property. Similarly, Universal Declaration of Human Rights in Article 17 states that “Everyone has the right to own property alone as well as in association with others. No one shall be arbitrarily deprived of his property”.

Principles 22 and 23 stem from Article 23 of the Universal Declaration of Human Rights: “Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment”.   These Principles emphasize the right to work and the right to education. The Guiding Principles state clearly that authorities shall ensure that internally displaced children receive a free education at the primary level and that “education should respect their cultural identity, language and religion”.  This right is also mentioned in the Universal Declaration (Art.26).
Finally, Principles 20 and 22 describe civil and political rights belonging to internally displaced persons. Recognition as a person before the law is a universal human right, which is also enshrined in the International Covenant on Civil and Political Rights. Without such recognition, IDPs are vulnerable to many forms of abuse, including unreasonable barriers to travel within and outside their country, ownership of property and recognition of marriages, births and deaths. As noted in the background section, the ability of IDPs to exercise their legal rights is often hampered by lack of documentation. Exacerbating this problem is the fact that IDPs may not possess documents that establish their legal standing as a result of the very circumstances that caused their flight. Too often, governments place unreasonable barriers upon the issuance and replacement of such documents. The behaviour of authorities from Serbia and Montenegro regarding this issue will be examined later in section III (registration/documentation). 

The Guiding Principles emphasise the responsibility of authorities to issue IDPs all documents needed to exercise their legal rights, including passports, personal identification documents, birth and marriage certificates (Principle 20.2). It also emphasises that women and men shall have equal rights to obtain needed documents (Principle 20.3). 

Moreover there should be no discrimination of their rights to freedom of thought, conscience, religion or belief, opinion and expression (Principle 22).

3.2. Analysis of National Legal Framework

The body of law and the influence of existing regulations and instructions on the ability of IDPs to realise their rights in Serbia and Montenegro will be analysed. 

The aim will be to compare the legal framework to practice and to summarise the problems that IDPs face in realising their rights (Part III “IDPs access to realising rights").

There is no specific legal framework on IDPs at the level of the State Union, neither in Serbia nor in Montenegro, though the situation is a bit different for the Republic of Montenegro with its Decree on Displaced Persons. 

Constitutional laws, human rights laws and, for Montenegro, the Decree on Displaced persons, and the Decree on Employment etc. will be examined.

·  The State Union of Serbia and Montenegro
The objective of the recently adopted Constitutional Charter of the State Union of Serbia and Montenegro is ‘’to respect human rights of all individuals within its competence, to preserve and promote human dignity, equality and governance of the law ‘’.
 The Charter,  though general in nature, reiterates the basic human rights, such as the right to life, liberty, freedom of though and expression, and contains some principles and refers to the new Charter of Human and Minority Rights and Civil Freedoms as “being a constituent part of this Charter”.

The recently adopted Serbia and Montenegro State Union Charter on Human and Minority Rights and Civil Liberties 
 (hereinafter : Human Rights Charter), in Article 37, prescribes that ‘’Everyone shall have the right to freedom of movement and residence in the entire territory of the Union of Serbia and Montenegro as well as the right to leave its territory and to return to it’’.

Article 38 stipulates that any foreign national “justifiably fearing persecution” is entitled to political asylum in Serbia and Montenegro. The Article continues: “Anyone who is forcibly displaced on the territory of Serbia and Montenegro has the right to protection and assistance in accordance with the law and the international obligations of Serbia and Montenegro.”
 The essential rights concerning IDPs are: the right to property​: ​​“No one may be deprived of property except in public interest determined by law…”(Art.23); the right to work (Art.40); the right to social security and insurance (Art.42); the right to education (Art.43); the right to health care (Art.45); special protection of the family; mother and child (Art.39).

Chapter III of the Charter, entitled “The Rights of Members of National Minorities”, comprised of Articles 47-57, establishes the legal “basis and framework” of national minorities. It prohibits "Discrimination", "Forced Assimilation" and "Instigation to Racial National and Religious Hatred". Article 52 points out "Identity Rights", like the right to express and manifest in public their national, ethnic and cultural characteristics, the right to education in their own language etc.

The Law on Protection of Rights and Freedoms of National Minorities, adopted in February, 2003, provides for the protection of individuals and collective rights guaranteed to persons belonging to national minorities. The Roma, who are specifically mentioned in this law, as in Article 4(2) where it is stipulated that authorities shall adopt laws and other measures with the aim of improving the posotion of Roma, have also been given the official legal status of national minority. It includes a provision stating: “All forms of discrimination towards persons belonging to national minorities based on national, ethnic, linguistic or racial grounds are prohibited” 
. 

The Republic of Serbia

The Republic of Serbia does not have any specific legal framework on IDPs.

Internally displaced persons are citizens of this state and so they should enjoy the same rights as all citizens, which are listed in the Constitution of the Republic of Serbia 
. 

According to one of its provisions, “Citizens are guaranteed freedom of movement and residence, and the right to leave and return to the Republic of Serbia”. 

The Republic of Serbia adopted in 1992 a Law on Refugees, which defines the mandate of the Serbian Commissariat for Refugees (SCR)
 concerning refugees from the former Yugoslavia. Although this law does not include any provisions that relate to IDPs, the Commissariat has since 1999 taken some responsibility concerning IDPs from Kosovo. 

 The Law on Registry Books regulates the procedure for registering and obtaining documents, an essential issue in view of its linkage to the realisation of IDP rights as citizens, which is also necessary for IDPs to receive humanitarian assistance
. It is, however, generally agreed that the legal framework surrounding registration/documentation is adequate. 

The amendment of the Law in 2003 has only confirmed existing practice. 

Problems arise from practices of registry offices that contravene or fail to comply with existing laws, and this for various reasons that will be examined later  (Part III  IDPs access to realising rights).

In Serbia, the Law on Local Self-government, adopted by parliament in February, 2002, delegates more authority to local communities and provides for opportunities for financing and organisation of local minority communities in various fields (education, culture etc.)
. 

The Republic of Montenegro
As mentioned previously, Montenegrin officials tend not to recognise individuals displaced from Kosovo as citizens of Montenegro. Therefore, IDPs from Kosovo do not enjoy the full rights conferred to Montenegrin citizens by the Constitution of the Republic of Montenegro 
.

The legal framework that is applicable to IDPs is the Decree on Providing Care to Displaced Persons of July 30, 1992.
 For Montenegrin authorities, displaced persons include “citizens of former Yugoslav Republics and other persons who had to leave their homes because of persecution based on national, religious, and political grounds, and flee to the Republic of Montenegro” 
.

This 1992 Law established the Commissariat for Displaced Persons in Montenegro with specific tasks (Articles 4 and 5), and its authority was subsequently extended to include the internally displaced from Kosovo. Therefore, no distinction is made between IDPs and Refugees in rendering assistance by the Commissariat.

As has already been highlighted, the fact that IDPs are considered citizens of Serbia has some negative repercussions on the realisation of rights by IDPs in Montenegro. 

For instance, a specific Decree on Employment of Non-resident Physical Persons 
, in addition to the Law on Employment of 2002,
 was issued on 5 May 2003. According to this Decree, a non-resident physical person is “a person who does not have habitual residence or centre of business and livelihood interests on the territory of the Republic of Montenegro’’ 
. 

Refugees and IDPs from Kosovo are therefore affected by this provision. 

The Decree provides for a tax levied on employers who hire non-permanent residents of Montenegro in wage-earning activities.
 In addition to the tax, employers are subject to high fines should they violate any of the provisions of the Decree.

Moreover, it treats equally persons who come to Montenegro for economic reasons (economic migrants) and IDPs, who were forced to flee their homes due to persecution or fear of persecution. 

The Decree, though it does not refer directly to internally displaced persons, is discriminatory in its effect because IDPs do not hold a permanent residence permit in Montenegro and their situation with respect to residency falls under the terms of the Decree.

From a legal point of view, the Decree, as far as its provisions affect refugees and IDPs, impedes their access to the labour market and therefore stands in contradiction with a series of international instruments such as the International Covenant on Economic, Social and Cultural Rights to which Montenegro is a signatory.

In order for Montenegro to fulfil its international human rights obligations, the Decree must be amended to explicitly exclude refugees and IDPs as a category from application of the Decree, and to amend the Law on Employment of 2002 in order to enable refugees and IDPs to realise their employment rights.

The Montenegrin Parliament passed a Law on the Protector of Human Rights and Freedoms on 8 July 2003 
.

The law establishes a Protector who is charged with protecting human rights and freedoms of persons, “as guaranteed by the Constitution, laws, ratified international treaties on Human Rights, and generally recognised rules of international law, when these are violated by means of enactment, action or failure to act of state authorities, authorities of local self-government and public services and other holders of public power’’. 

Anyone who believes that their human rights and freedoms have been violated, can contact the protector by complaint.
 

As this is a new institution in the Republic of Montenegro, it remains to be seen how this office will function, what the results will be and whether IDPs will benefit from this institution.

Concerning the Roma community, Montenegrin legislators do not recognise the Roma as a national minority, although they have been given the official status of national minority by the State Union Law on Protection of Rights and Freedoms of National Minorities of February 2003.  As the Montenegrin government does not recognize some of the State Union laws, Roma in Montenegro are not protected by this law, which was supposed to be an important development in the endeavour to secure their rights.

III.  IDPs Access to Realising Rights (as citizens
Though more than four years have passed since IDPs left Kosovo, they still face numerous legal problems in Serbia and Montenegro. As citizens of the State Union, national authorities are responsible for protection of their rights.

Internally displaced persons are citizens of the State Union and should be treated as such. In practice, however, IDPs lack access to many legal rights of citizens, especially in Montenegro where they are treated as citizens of Serbia. The following chapter identifies and evaluates some of these problems. As mentioned on page 4 in the introduction to this Analysis, the UN Guiding Principles, which are used as a framework for this analysis, are derived from and contain existing international humanitarian law, to which Serbia and Montenegro is bound to abide by.

Issues that have been identified as problematic include freedom of movement and choice of place of residence, access to legal documents and socio-economic rights.
1. Choice of place of residence

A basic human right is freedom of movement and choosing a place of residence. Article 12 of the International Covenant on Civil and Political Rights stipulates that ”Everyone lawfully within the territory has the right to liberty of movement and freedom to choose his residence”.  Principle 14 of UNGP contains:  “Every internally displaced person has the right to liberty of movement and freedom to choose his or her residence”. However, in practice, this right has been restricted with respect to IDPs, as IDPs have often found it impossible to register permanent or temporary residency in Serbia and Montenegro.

The Laws on Residence and Temporary Residence of Serbia and Montenegro respectively
 regulate temporary and permanent residence.

1.1Temporary residence

In Serbia persons who move from one location to another location, but do not wish to stay permanently, must register their temporary residence in accordance with Article 10 of the Law on Residence and Temporary Residence. This Article requires that temporary registration be completed immediately upon arrival if a person is staying in any form of tourist accommodation, either private or public. If the newcomer stays with family or in rented accommodation, he or she has a deadline of 15 days to register, according to Article 12. 

When IDPs succeed in obtaining confirmation of temporary residence from the Ministry of Interior, it is valid for three months, and must be extended upon expiration.
1.2 Permanent residence

According to Article 6 of the Law on Residence, citizens who move from one location to another are obliged to de-register in the location that they are moving from and subsequently register in the location they are moving, in order to obtain permanent residence.

In order for IDPs from Kosovo to obtain permanent registration in Serbia, they are required by law to present proof that they have de-registered from their previous residence in Kosovo. A de-registration document is issued by Ministry of Interior offices (police stations). Police stations, whether dislocated in Serbia or still in Kosovo, in a great majority of cases simply refused to issue de-registration documents to IDPs, and did so without a legally founded explanation, thereby curtailing IDP rights in practice.

On July 1, 2003, however, Deputy Prime Minister Nebojsa Covic, who heads the State Union Coordination Centre for Kosovo, announced that the Ministry of Interior of the Republic of Serbia had changed its de-registration practice with regard to Kosovo IDPs, and would henceforth allow IDPs to de-register from their former municipalities in Kosovo.
  This change of practice would allow IDPs to register, on a permanent basis, in a new municipality in their location of displacement in Serbia. As this change in practice is recent, it is still too soon to assess the extent to which IDPs will now, in fact, be able to register in Serbia if they so choose. Early evidence point to the fact they are indeed being allowed to register in Serbia
, but the legal and political implications of this decision are still not fully clear (in particular with regard to the IDP status, the right of vote, the right to return etc.).

Despite the change in practice, it appears that few IDPs are aware of the fact that they can now de-register their Kosovo residency and thereby obtain residency in Serbia, as this fact has not been “advertised” in the media.  Furthermore, it does not appear that there was high demand among IDPs to change their place of residence even before June, 2003.

The issue is currently being monitored within the general inter-agency Working Group on IDPs, which also deals with issues like documentation.

In addition to a de-registration document, IDPs have to provide proof of their place of residence in order to obtain residency in Serbia. It is usual practice for all citizens to present evidence of ownership of real estate in the location where they want to register, whether permanently or temporarily; in the event they are not owners, a lease agreement with an owner’s signature is required.
 

This problem affects IDPs who reside in unofficial collective centers, as they are unable to provide legal proof of their residence.
 

Thirteen percent of IDPs do not have a recognised address in Serbia and Montenegro, most of whom are Roma. In order to receive humanitarian assistance, some IDPs have circumvented this problem, using a neighbors, a relatives, or friends’ address as an official address while actually living at a different location. 
When an IDP wants to change residency, a “trustee” from the Commissariat in the district where the IDP lives must first obtain “permission” from a trustee in the location where the IDP wants to move
. 

This practice may play a useful role when applied as a formality to ensure that the person is able to receive humanitarian aid and free assistance at the new location, and also that the person does not receive humanitarian aid in two locations simultaneously.       

However, the practice should not be used in order to limit the rights of IDPs to freedom of movement and choice of place of residence.

In Montenegro, IDPs can register only with the Commissariat for Displaced Persons.

      
2. Access to legal documents

As stipulated in Article 16 of the International Covenant on Civil and Political Rights and in Principle 20 of the UNGP: “Every human being has the right to recognition everywhere as a person before the law”, and “To give effect to this right for IDPs, the authorities concerned shall issue to them all documents necessary for the enjoyment and exercise of their legal rights, such as passports, personal identification documents, birth certificates and marriage certificates”.

Most citizens of the State Union of Serbia and Montenegro hold several forms of documentation. Certain documents are necessary for exercising the rights of citizenship and for working 
.

	Type of Documentation
	General Purpose

	 Birth Certificates


	. Registration for school

. Obtaining citizenship cards

. Key to many other documents

	ID cards (Licna karta )
	. Proof of residency

. Access to services

. Proof of identity



	Marriage License
	. Proof of marriage

. Legal rights of married persons



	Work Booklet
	. Work history

. Obtaining new employment

. Registering at the Bureau of 

  Unemployment

. Claiming Pensions



	Death Certificates
	. Proof of death

. Family’s access to administer estate


Concerning IDPs,

	   IDP Card


	. Access to humanitarian aid

. Access to collective centers



	


A problem commonly cited by IDPs is the difficulty they encounter in trying to obtain various personal documents. In addition to being the foundation for exercising their legal rights and being recognised as a person before the law, an IDP’s documents enable access to humanitarian aid (such as food, sanitary packages and housing) necessary for existence during displacement. In the case of IDPs, an IDP card is issued, but to obtain this card, IDPs need a minimum of personal documents.

 Part of the problem of obtaining documentation stems from the fact that registry books, which include proof of birth, marriage, death and citizenship, have been dislocated from Kosovo to different places in southern Serbia.

These books were removed from Kosovo in June, 1999 and brought to numerous locations in central and south Serbia where Kosovo municipalities “in exile” were established.
 

There is general agreement that the problem of access to documentation is less due to the legal framework surrounding registration and documentation, (such as the Law on Registry Books of the Republic of Serbia 
), and has more to do with its practical implementation. Difficulties arise from the practice of registry offices that often fail to comply with existing laws (national and international law). Some of these problems arise due to logistical hurdles, such as severely understaffed registry offices, outdated modes of operation, and the distant location of registry books and police offices.

IDPs face difficulties in obtaining personal documents from these offices, firstly because of their physical distance from the IDPs’ place of temporary residence. This is especially true for IDPs who live in Montenegro, and although they are granted IDP status by the Montenegrin Commissariat for Displaced Persons, they must travel to Serbia to obtain documents.

For IDPs who live on the margins of economic existence, the travel costs associated with going to dislocated registry offices in Serbia are so high (requiring an overnight stay in some cases) that for many such an undertaking is simply economically unfeasible
.

The Danish Refugee Council has noted that very often it is the elderly who face the greatest hardship in obtaining documents due to their limited income and because their advanced age makes travel difficult.

The procedure to obtain documents from dislocated registry books does not allow application in the registry office in the place where IDPs are temporarily accommodated, the application then being transferred ex officio to the relevant office. 

This procedure is not in accordance with United Nations Guiding Principles on Internal Displacement. Indeed, Principle 20 states that “the authorities shall facilitate the issuance of the new documents or the replacement of documents lost in the course of displacement, without imposing unreasonable conditions, such as requiring the return to one’s area of habitual residence in order to obtain these or other required documents”.

Secondly, registry offices dislocated from Kosovo currently require IDPs to provide Power of Attorney before they will issue excerpts from the registry books. This practice is contrary to the existing 
Law on Registry Books of the Republic of Serbia and to its Article 35 which stipulates that “Excerpts from birth registries and certificates related to particular facts entered into birth registries shall be issued at the personal request of the party interested. Issuance of excerpts and certificates shall not be done only in case of evident abuse”.

Another challenge is that dislocated registry offices lack sufficient staff and equipment, including computers that would expedite their work. Registry clerks face an enormous workload while their salaries are limited. For example, in June 2002, an office in Nis with 10 staff serving six Kosovo municipalities received 1200 applications per day. NRC/CRP has highlighted the deficiency of working conditions of dislocated registry offices.
 For instance, the registry office of Bujanovac has obsolete equipment, no computers, and many entries are incorrect or missing. Average queuing time is between 30 minutes and 1 hour and the average waiting time for requested documents is 10 to 15 days 
. As a result, registry offices often fail to issue exerpts from registry books and decisions on registration requests within the prescribed deadlines (Law on Administrative Procedure, Articles 161 and 208) 
.

Moreover, the administrative tax on documents is a significant obstacle for poor IDPs. Until June 2003 the average price for a document was 30 Serbian dinars, but the new Law on Administrative Tax 
 (not only for IDPs) has increased the tax eight fold, with the new average price for a document costing between 210 and 310 Serbian dinars 
 (60 dinars are for the municipality).

Finally, some public records were destroyed and an unknown number remain in Kosovo. Consequently, IDPs from these municipalities have great difficulties obtaining documents and the process for them is even more time consuming. In addition, there is a process of subsequent registration and rebuilding of registry books in cases where they have been destroyed. There are cases of IDPs known to NGOs involved in legal counselling to IDPs who have been without documents for four years.

Personal Identification Number (JMBG) 
:

Individuals who do not have a Personal Identification Number (JMBG) or who did not have their residence registered in Kosovo must go to a dislocated police office to obtain such a number. It is impossible for IDPs to submit requests for determining their JMBG at the location where they have temporary residence. As already stated, such travel is often expensive and difficult for IDPs, and may prevent many from obtaining their documentation. If, however, IDPs simply need to renew their personal ID document (Licna karta), meaning that they already know and have their JMBG, they can do so at the police office in their location of displacement. In this way they can also renew driver’s licenses and passports if they have the required documents.

Many documents were left behind in Kosovo institutions where they were archived (such as school diplomas, working booklets, health booklets). The procedure for obtaining diplomas or their legal equivalent (diploma or court decision instead of diploma) requires that the Ministry of Education issue a confirmation that the person in question has completed high school education in Priština. 

IDPs’ right to recognition as a person before the law – which is provided for by UNGP Principle 20, and which also stipulates that authorities shall issue to IDPs all documents necessary for the enjoyment and exercise of their legal rights – is often violated. IDPs are a vulnerable group, and in accordance with the Human Rights Charter efficiency in their case must be held to a higher standard.

Roma documentation issues 

The problem of documentation is especially severe for the Roma community, who frequently have few, if any, personal documents due to their suspicion of and general exclusion from state institutions (see “Roma and documentation issues”).
There are many instances of Roma who have never been registered in Kosovo, and need to be registered for the first time in their lives as adults. The Norwegian Refugee Council estimates that approximately 30-35% of Roma have never been registered at all. Of that number, 60-65% are Ashkaeli. 

The possession of documentation is especially important for the many Roma who live in unofficial collective centers, because without an address recognised by the municipality, one cannot register for an ID card.  As many Roma have never registered with the authorities, the magnitude of the Roma IDP problem is often “hidden”. This situation hampers their access to humanitarian assistance based on their IDP status

Registered Roma

Some NGOs, local and international, including Roma organizations, are helping Roma with documentation. The local Minority Rights Center provide legal aid, assistance and advice. At the international level, the Belgium Red Cross is providing assistance to seven unofficial Roma settlements in the municipality of Curakica in Belgrade. The Curakica Padina settlement is composed of Roma IDPs from Kosovo. Some of them have documents, but very often there are mistakes on their documents, such as misspelled names, or their documents have expired. Other Roma do not have documents because they never had them to begin with while residing in Kosovo, or because their documents were destroyed in Kosovo. In order to obtain new documents Roma, IDPs have to go back to Kosovo with two witnesses to prove their identity.

4. Right to employment and pensions           
It is stipulated in the Universal Declaration of Human Rights and in Principle 22(b) of the UNGP that “Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment” 
. 

The Human Rights Charter of the State Union provides for the right to work in Article 40: “The right to work shall be guaranteed in accordance with the law” and that “The Member States shall create the conditions in which everyone can earn a living by his/her own work”.
In Serbia, however, IDPs from Kosovo without a registered residence, whether temporary or permanent, face obstacles in realising their right to work. In order to obtain new employment, to be registered at the Bureau of Unemployment or to claim a pension, IDPs need a work booklet. To obtain a work booklet, personal documents are needed.

The question of work booklets and IDPs’ access to them is complex. Many IDPs do not have a work booklet because they were left at a firm in Kosovo where they worked before displacement. According to the system of working booklets and years of service in Serbia and Montenegro (the former rump FRY), companies hold on to an employee’s work booklet for safekeeping. The work booklet is “closed” when an employee leaves his/her job, the duration of employment is recorded, and the firm returns the booklet to the employee. This booklet is crucial to workers in order to prove length of employment and to claim pensions and other social benefits. During the period of employment, the employer is obligated to contribute pension and insurance payments. New IDP pensioners are increasingly facing the reality that unscrupulous employers did not contribute the necessary payments, which leaves IDPs unable to qualify for their welfare rights.

Another not uncommon situation is IDPs who are still officially employed by companies located and registered in Kosovo, but which are no longer functioning. Workers’ employment contracts were never formally terminated when the companies closed, which leaves workers employed on paper, even though they receive no salary, and therefore they are ineligible for assistance from the Bureau for Employment. More often than not, these companies owe workers unpaid salaries for the period before 1999. 

Another category of IDPs working for “Kosovo-based firms” are those who worked for state-owned companies and still receive a symbolic salary even though they have not been to work in four years. 

Unlike in Serbia, where Kosovo IDPs can at least register with the employment bureau, in Montenegro, IDPs cannot even claim this right. 

The situation is similar with pensions. Due to the lack of a joint monetary policy between Serbia and Montenegro, IDPs must register their residence in Serbia so to be able to receive pensions there.  

The Montenegrin Law on Employment prescribes a procedure, which requires that a person who is seeking employment presents an ID card (temporary or permanently registered), as proof of qualifications and a working booklet.

As mentioned in the national legal framework, the Montenegrin Government recently adopted a Decree on Employment of Non-resident Physical Persons
 in addition to the Law on Employment of 2002, which appear to discriminate against IDPs and refugees. The Decree on Employment contradicts UNGP Principle 1, pertaining to the equality of all citizens, and Principle 22 (b), the right to freely seek opportunities for employment, because it imposes a tax on employers who hire IDPs and institutes high fines for employers found to be in violation of this law, and therefore, makes it unlikely that employers will hire IDPs. 

In Montenegro, IDPs do not have the right to full, legal employment. 

The situation of one IDP family in the municipality of Danilovgrad, near Podgorica, illustrates the problems encountered by IDPs in Montenegro as a result of the adoption of the Decree.

The family is from Pec in Kosovo, where the father worked for 30 years at a transportation company. After fleeing from Kosovo, the family started to make a living from egg production: they had about 150 hens in their garage and used to sell eggs in Podgorica. Income from this family business meant they could pay for their accommodation (a private home owned by a friend), food, travel costs for their children to go school, and for medicine for one of their disabled children. In June 2003, state inspectors came to their farm and ordered them to stop their egg production on the grounds that the business activity had to be registered. To do this, the IDP family needed a Montenegrin ID card, which is impossible for them, as for other IDPs, to obtain. The family was forced to stop producing eggs, and can no longer cover their basic needs. 

A large number of IDPs in Serbia and Montenegro work in the “grey economy”, which allows families to survive, but which also leaves them in a vulnerable position regarding their long-term future. Employers who hire IDPs as unregistered workers do not pay pension, social and health insurance.
5. Right to education


The international community has often reaffirmed the right to education and has adopted various legal instruments aimed to secure this right. “ Everyone has the right to education. Education shall be free, at least in the elementary and fundamental stages”, stipulates, among others, Article 26 of the Universal Declaration of Human Rights. The UNGP emphasises in Principle 23, that “…education should respect their cultural identity, language and religion”. 


Both the Constitutions of the Republic of Serbia and the Republic of Montenegro set out that education should be accessible to all persons under the same circumstances and, that basic education is mandatory and free of charge. The Constitutions further guarantee the right of national minorities to be educated in their native language. 
 The Law on Protection of the Rights and Freedoms of National Minorities provides similar guarantees; it regulates the right of national minorities to education in their native language. Under the law, the republics must create conditions for organising educational opportunities in the respective languages of national minorities. 

IDPs in general face no specific problem concerning access to education, neither in Serbia nor in Montenegro.

Roma IDP children, however, face a wide range of obstacles in their access to education, especially in Montenegro where they do not benefit from the legal status of national minority. 

A majority of the Roma IDP children are not attending school. Even though statistics show that there has been a notable increase in the level of education among the Roma population, there is still a very low percentage of educated Roma.  Child labour is widespread among the Roma population and parents often refuse to enrol their children in school so they can contribute to the family's budget. One of the main objectives of Roma education projects is to prepare Roma children to attend school and educate their parents about supporting their children’s education. The aim is to increase the level of enrolment and decrease the number  of drop outs.
In Serbia, Roma frequently suffer discrimination and racial segregation in the field of education, despite legal provisions for national minorities.
 Research conducted by the Minority Rights Center found that Roma children in many primary schools in Serbia are victims of violence and insults based on ethnicity. Teachers in many schools put Roma children at separate desks, or even in separate classes.
 Though Romani children suffer harassment by non-Romani peers, including violence and racial slurs, teachers and other schooling authorities reportedly do not react adequately against this racism.

In some cases, schools have refused to enrol Romani children on grounds that they lack competence in the Serbian language, and have instead placed them in separate classes and sometimes in schools for children with learning disabilities. This practice is not in keeping with specific provisions concerning minority education, according to which, “Members of National Minority shall have the right to education in their own language” 
.

Finally, a number of Roma children of families who have fled from Kosovo have reportedly never been enrolled in schools at all, because they do no have personal documents
 ( Roma documentation issues).

Non-governmental sources estimate that around 80 percent of Roma in Montenegro do not complete primary education. 

6. Right to health and medical care

Article 12 of the International Covenant on Economic Social and Cultural Rights states “The State Parties to the present Covenant recognise the right of everyone to the enjoyment of the highest attainable standard of physical and mental health”.

The UNGP Principles 18 and 19 note that IDPs have the right to an adequate standard of living, and at a minimum, regardless of circumstances and without discrimination, competent authorities are to provide IDPs with and ensure safe access to essential medical services and sanitation. All IDPs with medical problems as well as those with disabilities shall receive to the fullest extent practicable and with the least possible delay, the medical care and attention they require.

Furthermore, Article 45 of the Human Rights Charter of the State Union prescribes that everyone in Serbia and Montenegro has the right to health protection.
IDPs, being citizens of Serbia and Montenegro, are given the right to access all health services within the state health care system free of charge. And IDPs, among other categories that include children, elderly over 65 and social welfare beneficiaries, do not pay a “contribution fee” for medical services or medicines, which is obligatory for everybody else.

As noted previously, however, the main condition for obtaining medical services in Serbia and Montenegro is registration of residence. 
In Serbia, IDPs must be registered as living in displacement in a municipality in order to use the municipal health institution, just like any other citizen. Non-IDP citizens usually have a health booklet that is valid for a period of six months to one year. For IDPs, the process is slightly different. 


The head of household takes his/her IDP card to the local social welfare center, which issues a certificate, listing all family members. The Personal Identification Number (JMBG) from the personal ID document (licna karta) is needed in order to issue the certificate. The IDP health certificate is valid for three months, and IDPs must go to the social welfare centre when the certificate expires in order to prolong its validity. There is no payment or fee for the certificate or its renewal. 

IDPs are slightly inconvenienced in that they must renew their certificates more frequently than other citizens and this arguably represents a double standard in the provision of health services and therefore a form of discrimination.

No discrimination has been reported, however, in terms of provision of services when an IDP shows the certificate. The health institution in an IDP’s place of displacement can issue referrals for specific treatment by specialists in other locations when necessary, and there is no problem getting treatment. IDPs cannot go to the health institution in any municipality to obtain medical treatment, but neither can any other citizen of Serbia.

In Montenegro, IDPs have access to medical services, but they face a number of practical obstacles in the area of refunds for medications, rehabilitation after illness, and referrals for medical treatment in Serbia that are not available in Montenegro, although citizens of Montenegro can receive such referrals. 

This obstacles arise because medical institutions in Serbia 
 will not provide services to patients from Montenegro without receiving payment first. State insurance will pay for Montenegrin citizens, but neither Montenegro nor Serbia is willing to carry the expenses for referred IDPs. 

IV. Conclusion

( To be done )
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	                                                       ANNEXE 4

Influx of IDPs from Kosovo to other parts of Serbia during 2001, 2002
	
	

	
	
	

	UNHCR BO Belgrade, IDP Registration Database, Jan 2003
	
	

	
	
	

	
	
	

	Month
	 2001 
	 2002 

	Jan
	 480 
	 130 

	Feb
	 434 
	 88 

	Mar
	 353 
	 122 

	Apr
	 392 
	 89 

	May
	 418 
	 85 

	Jun
	 394 
	 100 

	Jul
	 343 
	 58 

	Aug
	 298 
	 92 

	Sep
	 198 
	 84 

	Oct
	 160 
	 33 

	Nov
	 164 
	 22 

	Dec
	 155 
	 10 

	TOTAL
	 3,789 
	 913 
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Guiding Principles on Internal Displacement

Foreword to the Guiding Principles
by Under-Secretary-General for Humanitarian Affairs
Mr. Sergio Vieira de Mello

The humanitarian community is increasingly aware of the crisis of internal displacement which affects over 20 million people world-wide. While responsibility for the protection of IDPs rests first and foremost with national governments and local authorities, it is important for the international community to see how best it can contribute to enhancing the protection of IDPs in conflict and crisis situations. We must also design humanitarian assistance in such a way that it will promote the protection of IDPs. 

Within the United Nations system, significant steps have been taken to enhance an effective and timely response to the needs of internally displaced persons (IDPs). The Inter-Agency Standing Committee (IASC) has entrusted me with the responsibility to act as Focal Point within the UN system for issues relating to the internally displaced. In discharging this mandate, I am committed to enhancing the capacity of the United Nations as a whole to respond to situations of internal displacement as well as to promoting strong co-ordination and a clearer division of institutional responsibilities and adequate support to operational agencies. 

In this context, I welcome the issuance by the Secretary-General's Special Representative on IDPs of the Guiding Principles on Internal Displacement. These Principles, which are based upon existing international humanitarian law and human rights instruments, are to serve as an international standard to guide governments as well as international humanitarian and development agencies in providing assistance and protection to IDPs. 

The IASC fully supports the Guiding Principles and has encouraged its members to share them with their Executive Boards and with their staff, especially those in the field, in order to ensure that the Principles are applied in their activities on behalf of internally displaced persons. 

I believe that the Guiding Principles can play a significant role in raising awareness of the needs of IDPs, mobilising support within the humanitarian community and helping field colleagues to find solutions when confronted with the protection and assistance needs of the internally displaced. The Principles will also assist governments in providing for the security and well-being of their displaced populations. 

I hope that each of you will work to ensure the widest possible dissemination and application of the Guiding Principles, in order to achieve the much needed improvement in the status and treatment of internally displaced persons. 

Introductory Note
by the Representative of the Secretary-General
on Internally Displaced Persons
Mr. Francis M. Deng

The international community is confronted with the monumental task of ensuring protection for persons forcibly uprooted from their homes by violent conflicts, gross violations of human rights and other traumatic events, but who remain within the borders of their own countries. Nearly always they suffer from severe deprivation, hardship and discrimination. It is to meet this challenge that the Guiding Principles on Internal Displacement were developed. 

The Principles identify the rights and guarantees relevant to the protection of the internally displaced in all phases of displacement. They provide protection against arbitrary displacement, offer a basis for protection and assistance during displacement, and set forth guarantees for safe return, resettlement and reintegration. Although they do not constitute a binding instrument, these Principles reflect and are consistent with international human rights and humanitarian law and analogous refugee law. 

The Principles were developed over several years pursuant to the mandate given to me in 1992 by the Commission on Human Rights and reinforced by subsequent resolutions of both the Commission and the General Assembly. Initially I was asked to study the causes and consequences of internal displacement, the status of the internally displaced in international law, the extent to which their needs are being addressed under current institutional arrangements, and ways to improve protection and assistance for them. 

Accordingly, developing needed legal and institutional frameworks for the internally displaced and undertaking country missions to engage Governments and others in a dialogue on their behalf have been the main activities of my mandate. In collaboration with a team of international legal experts, I examined the extent to which internally displaced persons receive adequate coverage under international law and produced a "Compilation and Analysis of Legal Norms" (E/CN.4/1996/52/Add.2). The study found that while existing law provides substantial coverage for the internally displaced, there are significant areas in which it fails to provide an adequate basis for their protection and assistance. Subsequently, the Commission and the General Assembly requested me to prepare an appropriate normative framework for the internally displaced. This led to the drafting of the Guiding Principles which both restate existing norms and seek to clarify grey areas and fill in the gaps. 

After I presented the Guiding Principles to the Commission in 1998, the Commission adopted a resolution taking note of the Guiding Principles and of my stated intention as the Representative of the Secretary-General to use them in my ongoing dialogue with Governments and all those whose mandates and activities relate to the needs of the internally displaced. The Commission also took note of the decision of the Inter-Agency Standing Committee, which had welcomed the Principles and encouraged its members to share them with their Executive Boards and staff, especially in the field, and to apply them in their activities on behalf of the internally displaced. 

The Guiding Principles should provide valuable practical guidance to Governments, other competent authorities, intergovernmental organisations and NGOs in their work with internally displaced persons. It is my hope that they will be widely circulated and given practical application in the field. 

Guiding Principles on Internal Displacement

Introduction - Scope and Purpose

1. These Guiding Principles address the specific needs of internally displaced persons world-wide. They identify rights and guarantees relevant to the protection of persons from forced displacement and to their protection and assistance during displacement as well as during return or resettlement and reintegration. 

2. For the purposes of these Principles, internally displaced persons are persons or groups of persons who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of generalised violence, violations of human rights or natural or human-made disasters, and who have not crossed an internationally recognised State border. 

3. These Principles reflect and are consistent with international human rights law and international humanitarian law. They provide guidance to: 

(a) The Representative of the Secretary-General on internally displaced persons in carrying out his mandate; 

(b) States when faced with the phenomenon of internal displacement; 

(c) All other authorities, groups and persons in their relations with internally displaced persons; and 

(d) Intergovernmental and non-governmental organisations when addressing internal displacement. 

4. These Guiding Principles should be disseminated and applied as widely as possible. 

Section I. General Principles

Principle 1 

1. Internally displaced persons shall enjoy, in full equality, the same rights and freedoms under international and domestic law as do other persons in their country. They shall not be discriminated against in the enjoyment of any rights and freedoms on the ground that they are internally displaced. 

2. These Principles are without prejudice to individual criminal responsibility under international law, in particular relating to genocide, crimes against humanity and war crimes. 

Principle 2 

1. These Principles shall be observed by all authorities, groups and persons irrespective of their legal status and applied without any adverse distinction. The observance of these Principles shall not affect the legal status of any authorities, groups or persons involved. 

2. These Principles shall not be interpreted as restricting, modifying or impairing the provisions of any international human rights or international humanitarian law instrument or rights granted to persons under domestic law. In particular, these Principles are without prejudice to the right to seek and enjoy asylum in other countries. 

Principle 3 

1. National authorities have the primary duty and responsibility to provide protection and humanitarian assistance to internally displaced persons within their jurisdiction. 

2. Internally displaced persons have the right to request and to receive protection and humanitarian assistance from these authorities. They shall not be persecuted or punished for making such a request. 

Principle 4 

1. These Principles shall be applied without discrimination of any kind, such as race, colour, sex, language, religion or belief, political or other opinion, national, ethnic or social origin, legal or social status, age, disability, property, birth, or on any other similar criteria. 

2. Certain internally displaced persons, such as children, especially unaccompanied minors, expectant mothers, mothers with young children, female heads of household, persons with disabilities and elderly persons, shall be entitled to protection and assistance required by their condition and to treatment which takes into account their special needs. 

Section II. Principles Relating to Protection From Displacement

Principle 5 

All authorities and international actors shall respect and ensure respect for their obligations under international law, including human rights and humanitarian law, in all circumstances, so as to prevent and avoid conditions that might lead to displacement of persons. 

Principle 6 

1. Every human being shall have the right to be protected against being arbitrarily displaced from his or her home or place of habitual residence. 

2. The prohibition of arbitrary displacement includes displacement: 

(a) When it is based on policies of apartheid, "ethnic cleansing" or similar practices aimed at/or resulting in altering the ethnic, religious or racial composition of the affected population; 

(b) In situations of armed conflict, unless the security of the civilians involved or imperative military reasons so demand; 

(c) In cases of large-scale development projects, which are not justified by compelling and overriding public interests; 

(d) In cases of disasters, unless the safety and health of those affected requires their evacuation; and 

(e) When it is used as a collective punishment. 

3. Displacement shall last no longer than required by the circumstances. 

Principle 7 

1. Prior to any decision requiring the displacement of persons, the authorities concerned shall ensure that all feasible alternatives are explored in order to avoid displacement altogether. Where no alternatives exist, all measures shall be taken to minimise displacement and its adverse effects. 

2. The authorities undertaking such displacement shall ensure, to the greatest practicable extent, that proper accommodation is provided to the displaced persons, that such displacements are effected in satisfactory conditions of safety, nutrition, health and hygiene, and that members of the same family are not separated. 

3. If displacement occurs in situations other than during the emergency stages of armed conflicts and disasters, the following guarantees shall be complied with: 

(a) A specific decision shall be taken by a State authority empowered by law to order such measures; 

(b) Adequate measures shall be taken to guarantee to those to be displaced full information on the reasons and procedures for their displacement and, where applicable, on compensation and relocation; 

(c) The free and informed consent of those to be displaced shall be sought; 

(d) The authorities concerned shall endeavour to involve those affected, particularly women, in the planning and management of their relocation; 

(e) Law enforcement measures, where required, shall be carried out by competent legal authorities; and 

(f) The right to an effective remedy, including the review of such decisions by appropriate judicial authorities, shall be respected. 

Principle 8 

Displacement shall not be carried out in a manner that violates the rights to life, dignity, liberty and security of those affected. 

Principle 9 

States are under a particular obligation to protect against the displacement of indigenous peoples, minorities, peasants, pastoralists and other groups with a special dependency on and attachment to their lands. 

Section III. Principles Relating to Protection During Displacement

Principle 10 

1. Every human being has the inherent right to life which shall be protected by law. No one shall be arbitrarily deprived of his or her life. Internally displaced persons shall be protected in particular against: 

(a) Genocide; 

(b) Murder; 

(c) Summary or arbitrary executions; and 

(d) Enforced disappearances, including abduction or unacknowledged detention, threatening or resulting in death. 

Threats and incitement to commit any of the foregoing acts shall be prohibited. 

2. Attacks or other acts of violence against internally displaced persons who do not or no longer participate in hostilities are prohibited in all circumstances. Internally displaced persons shall be protected, in particular, against: 

(a) Direct or indiscriminate attacks or other acts of violence, including the creation of areas wherein attacks on civilians are permitted; 

(b) Starvation as a method of combat; 

(c) Their use to shield military objectives from attack or to shield, favour or impede military operations; 

(d) Attacks against their camps or settlements; and 

(e) The use of anti-personnel landmines. 

Principle 11 

1. Every human being has the right to dignity and physical, mental and moral integrity. 

2. Internally displaced persons, whether or not their liberty has been restricted, shall be protected in particular against: 

(a) Rape, mutilation, torture, cruel, inhuman or degrading treatment or punishment, and other outrages upon personal dignity, such as acts of gender-specific violence, forced prostitution and any form of indecent assault; 

(b) Slavery or any contemporary form of slavery, such as sale into marriage, sexual exploitation, or forced labour of children; and 

(c) Acts of violence intended to spread terror among internally displaced persons. 

Threats and incitement to commit any of the foregoing acts shall be prohibited. 

Principle 12 

1. Every human being has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. 

2. To give effect to this right for internally displaced persons, they shall not be interned in or confined to a camp. If in exceptional circumstances such internment or confinement is absolutely necessary, it shall not last longer than required by the circumstances. 

3. Internally displaced persons shall be protected from discriminatory arrest and detention as a result of their displacement. 

4. In no case shall internally displaced persons be taken hostage. 

Principle 13 

1. In no circumstances shall displaced children be recruited nor be required or permitted to take part in hostilities. 

2. Internally displaced persons shall be protected against discriminatory practices of recruitment into any armed forces or groups as a result of their displacement. In particular any cruel, inhuman or degrading practices that compel compliance or punish non-compliance with recruitment are prohibited in all circumstances.

Principle 14 

1. Every internally displaced person has the right to liberty of movement and freedom to choose his or her residence. 

2. In particular, internally displaced persons have the right to move freely in and out of camps or other settlements. 

Principle 15 

Internally displaced persons have: 

(a) The right to seek safety in another part of the country; 

(b) The right to leave their country; 

(c) The right to seek asylum in another country; and 

(d) The right to be protected against forcible return to or resettlement in any place where their life, safety, liberty and/or health would be at risk. 

Principle 16 

1. All internally displaced persons have the right to know the fate and whereabouts of missing relatives. 

2. The authorities concerned shall endeavour to establish the fate and whereabouts of internally displaced persons reported missing, and co-operate with relevant international organisations engaged in this task. They shall inform the next of kin on the progress of the investigation and notify them of any result. 

3. The authorities concerned shall endeavour to collect and identify the mortal remains of those deceased, prevent their despoliation or mutilation, and facilitate the return of those remains to the next of kin or dispose of them respectfully. 

4. Grave sites of internally displaced persons should be protected and respected in all circumstances. Internally displaced persons should have the right of access to the grave sites of their deceased relatives. 

Principle 17 

1. Every human being has the right to respect of his or her family life. 

2. To give effect to this right for internally displaced persons, family members who wish to remain together shall be allowed to do so. 

3. Families which are separated by displacement should be reunited as quickly as possible. All appropriate steps shall be taken to expedite the reunion of such families, particularly when children are involved. The responsible authorities shall facilitate inquiries made by family members and encourage and co-operate with the work of humanitarian organisations engaged in the task of family reunification. 

4. Members of internally displaced families whose personal liberty has been restricted by internment or confinement in camps shall have the right to remain together. 

Principle 18 

1. All internally displaced persons have the right to an adequate standard of living. 

2. At the minimum, regardless of the circumstances, and without discrimination, competent authorities shall provide internally displaced persons with and ensure safe access to: 

(a) Essential food and potable water; 

(b) Basic shelter and housing; 

(c) Appropriate clothing; and 

(d) Essential medical services and sanitation. 

3. Special efforts should be made to ensure the full participation of women in the planning and distribution of these basic supplies. 

Principle 19 

1. All wounded and sick internally displaced persons as well as those with disabilities shall receive to the fullest extent practicable and with the least possible delay, the medical care and attention they require, without distinction on any grounds other than medical ones. When necessary, internally displaced persons shall have access to psychological and social services. 

2. Special attention should be paid to the health needs of women, including access to female health care providers and services, such as reproductive health care, as well as appropriate counselling for victims of sexual and other abuses. 

3. Special attention should also be given to the prevention of contagious and infectious diseases, including AIDS, among internally displaced persons. 

Principle 20 

1. Every human being has the right to recognition everywhere as a person before the law. 

2. To give effect to this right for internally displaced persons, the authorities concerned shall issue to them all documents necessary for the enjoyment and exercise of their legal rights, such as passports, personal identification documents, birth certificates and marriage certificates. In particular, the authorities shall facilitate the issuance of new documents or the replacement of documents lost in the course of displacement, without imposing unreasonable conditions, such as requiring the return to one's area of habitual residence in order to obtain these or other required documents. 

3. Women and men shall have equal rights to obtain such necessary documents and shall have the right to have such documentation issued in their own names. 

Principle 21 

1. No one shall be arbitrarily deprived of property and possessions. 

2. The property and possessions of internally displaced persons shall in all circumstances be protected, in particular, against the following acts: 

(a) Pillage; 

(b) Direct or indiscriminate attacks or other acts of violence; 

(c) Being used to shield military operations or objectives; 

(d) Being made the object of reprisal; and 

(e) Being destroyed or appropriated as a form of collective punishment. 

3. Property and possessions left behind by internally displaced persons should be protected against destruction and arbitrary and illegal appropriation, occupation or use.

Principle 22 

1. Internally displaced persons, whether or not they are living in camps, shall not be discriminated against as a result of their displacement in the enjoyment of the following rights: 

(a) The rights to freedom of thought, conscience, religion or belief, opinion and expression; 

(b) The right to seek freely opportunities for employment and to participate in economic activities; 

(c) The right to associate freely and participate equally in community affairs; 

(d) The right to vote and to participate in governmental and public affairs, including the right to have access to the means necessary to exercise this right; and 

(e) The right to communicate in a language they understand. 

Principle 23 

1. Every human being has the right to education. 

2. To give effect to this right for internally displaced persons, the authorities concerned shall ensure that such persons, in particular displaced children, receive education which shall be free and compulsory at the primary level. Education should respect their cultural identity, language and religion. 

3. Special efforts should be made to ensure the full and equal participation of women and girls in educational programmes. 

4. Education and training facilities shall be made available to internally displaced persons, in particular adolescents and women, whether or not living in camps, as soon as conditions permit. 

Section IV. Principles Relating to Humanitarian Assistance

Principle 24 

1. All humanitarian assistance shall be carried out in accordance with the principles of humanity and impartiality and without discrimination. 

2. Humanitarian assistance to internally displaced persons shall not be diverted, in particular for political or military reasons. 

Principle 25 

1. The primary duty and responsibility for providing humanitarian assistance to internally displaced persons lies with national authorities. 

2. International humanitarian organisations and other appropriate actors have the right to offer their services in support of the internally displaced. Such an offer shall not be regarded as an unfriendly act or an interference in a State's internal affairs and shall be considered in good faith. Consent thereto shall not be arbitrarily withheld, particularly when authorities concerned are unable or unwilling to provide the required humanitarian assistance. 

3. All authorities concerned shall grant and facilitate the free passage of humanitarian assistance and grant persons engaged in the provision of such assistance rapid and unimpeded access to the internally displaced. 

Principle 26 

Persons engaged in humanitarian assistance, their transport and supplies shall be respected and protected. They shall not be the object of attack or other acts of violence. 

Principle 27 

1. International humanitarian organisations and other appropriate actors when providing assistance should give due regard to the protection needs and human rights of internally displaced persons and take appropriate measures in this regard. In so doing, these organisations and actors should respect relevant international standards and codes of conduct. 

2. The preceding paragraph is without prejudice to the protection responsibilities of international organisations mandated for this purpose, whose services may be offered or requested by States. 

Section V. Principles Relating to Return, Resettlement and Reintegration

Principle 28 

1. Competent authorities have the primary duty and responsibility to establish conditions, as well as provide the means, which allow internally displaced persons to return voluntarily, in safety and with dignity, to their homes or places of habitual residence, or to resettle voluntarily in another part of the country. Such authorities shall endeavour to facilitate the reintegration of returned or resettled internally displaced persons. 

2. Special efforts should be made to ensure the full participation of internally displaced persons in the planning and management of their return or resettlement and reintegration. 

Principle 29 

1. Internally displaced persons who have returned to their homes or places of habitual residence or who have resettled in another part of the country shall not be discriminated against as a result of their having been displaced. They shall have the right to participate fully and equally in public affairs at all levels and have equal access to public services. 

2. Competent authorities have the duty and responsibility to assist returned and/or resettled internally displaced persons to recover, to the extent possible, their property and possessions which they left behind or were dispossessed of upon their displacement. When recovery of such property and possessions is not possible, competent authorities shall provide or assist these persons in obtaining appropriate compensation or another form of just reparation. 

Principle 30 

All authorities concerned shall grant and facilitate for international humanitarian organizations and other appropriate actors, in the exercise of their respective mandates, rapid and unimpeded access to internally displaced persons to assist in their return or resettlement and reintegration. 

� Introduction of the UN Guiding Principles on Internal Displacement, UN Publication E/CN.4/1998/53/Add.2


� S/RES/1244 (1999), 10 JUNE 1999


�  ANNEX 1 “General situation by UNHCR Field Offices” (as at 1 May 2003)


�  "Registration of Internally Displaced Persons from Kosovo and Metohija", joint project of UNHCR and the Serbian Commissioner for Refugees, funded by European Community Humanitarian Office


�  "Census of Refugees and Internally Displaced Persons in Montenegro", UNHCR and Montenegrin Commissariat for Displaced Persons, Podgorica, March 2002


� ANNEX 2 “Internally Displaced Persons from Kosovo and Metohija in FR Yugoslavia” (as at 1 March 2001), UNHCR 


�  ANNEX 3, “Collective Accommodation of Refugees and IDPs in Serbia and Montenegro” (as at 1 April 2003), UNHCR BO Belgrade


� As large numbers of Roma tend to avoid any contact with state authorities, it is difficult to come up with a solid number. Estimates are based on the number of Roma who used to live in Kosovo (xxxx according to the Serbian government) and on numbers provided by Roma NGOs such as XXXXX. 


�  UNHCR Representation in Serbia and Montenegro, Press Clippings, 08/09/2003


(  No information available for 2003


� ANNEX 4 “Influx of IDPs from Kosovo to other parts of Serbia during 2001, 2002”, UNHCR BO Belgrade, IDP Registration Database, January 2003


� These books were removed from Kosovo in June 1999 and brought to numerous locations in central and south Serbia where Kosovo municipalities “in exile” were established (see page XXX) . 





� UN Guiding Principles on Internal Displacement, UN Publication e/cn.4/1998/53/Add.2


� For further detail on these legally binding instruments, see pages 12 and Annex 5, UNGP.


� Article 8 of the Constitutional Charter of the State Union of Serbia and Montenegro of 2003


� Parliament of the Republic of Montenegro, Resolution on protection of Montenegro’s interests, Podgorica, July 8 2000


� Part II "Sectors of the Draft Strategy", 4."The specific situation of Internally Displaced Persons", pp. 54-58 of the " Serbia and Montenegro draft Strategy for the integration of the Roma", Ministry of Human and Minority Rights.


� With support from the OSCE, UNHCR, UNOCHA and UNHCHR a strategy team was formed consisting of international and national consultants, which was tasked with formulating a strategy in close consultation with the Roma population, representatives and members of the community at large, as well as with the Ministry, line ministries, civil society and international organisations. The Strategy was  written in the period between September 16th and December 13th 2002.


� National Strategy for resolving the problems of refugees and IDPs, pages 26 and 27


� The local NGO “Group 484” made extensive comments on the section pertaining to IDPs, explaining. the specific hardships that this population faces.





� Article 8 of the Constitutional Charter of the State Union of Serbia and Montenegro


� Article 9 of the Montenegrin Law on Citizenship of 1999 “ A citizen of another constituent Republic or other state acquire a citizenship of Montenegro if have attained the age of 18 years and residing in the Republic of Montenegro not earlier than 10 years prior to applying for citizenship.


A citizen of another constituent Republic or other state entered into marriage with a citizen of Montenegro shall acquire a citizenship of the Republic of Montenegro, at his request, if residing in Montenegro not less than 5 years continuously prior to applying for citizenship though requirements under Para.1 of this Article, have been fulfilled.”


�  Article 17 of  the Constitutional Charter of the State Union of Serbia and Montenegro


� OSCE, UNHCR, OCHA and the Council of Europe will make initial financing available. In order for the Secretariat to be fully integrated into the Ministry to ensure implementation of the National Strategy and sustain its efforts, the supporting organizations recommend the inclusion of the Secretariat into the regular budget of the Ministry in 2004.


� Official Gazette of the Republic of Serbia 18/92, 42/02, 45/02


� The Centre has a number of sections, which include administrative issues, economic development, cultural heritage and return. In November 2001, the head of the CCK, Mr. Nebojsa Covic and UNMIK signed the “Common Document" outlining their future co-operation.


� Resolution 1244, S/RES/1244, 10 June 1999


� National Strategy for resolving the problems of refugees and IDPs, p.10   


� Official Gazette of the Republic of Montenegro 20/93, 27/94





� Article 5 of the Montenegrin  Decree on Providing Care to Displaced Persons


� UN Guiding Principles on Internal Displacement, UN Publication e/cn.4/1998/53/Add.2





� ANNEX 5 “Guiding Principles on Internal Displacement”, Introduction – Scope and Purpose and General Principles ( for each phases of displacement ), Principle 1 to Principle 4





�  Article 3 of the Constitutional Charter of the State Union


�  Official Gazette of  Serbia and Montenegro No. 6/03 as of 28.02.2003


�  Article 3 (1)


� Official Gazette of the Republic of Serbia 1/1990


� Article 17 of  the Constitution of the Republic of Serbia


�  Official Gazette of the Republic of Serbia 18/92, 42/02, 45/02


�  Official Gazette of the Republic of Serbia 15/90, 57/03


� Law on local self-government, Official Gazette No.9 of 26 February 2002


� Official Gazette of the Republic of Montenegro 48/92


� Official Gazette of the Republic of Montenegro 20/93, 27/94


� Article 2 of the Law on Displaced Persons


� Official Gazette of the Republic of Montenegro 28/03


� Official Gazette of the Republic of Montenegro 05/02


� Article 1 of the Decree on employment of non-resident physical persons


� Article 3 of the Decree


�  Official Gazette of the Republic of Montenegro No.41/03, 10 June 2003


� Swiss Agency for Development and Cooperation (SDC) / Network of Humanitarian Legal Offices, Free bulletin for assistance to Refugees and Internally Displaced Persons No. 25, September 2003, pp. 5/6


� Official Gazette of the Republic of Serbia 42/77, 25/89, 53/93, 67/93, 48/94, 17/99 and 33/99 and the Official Gazette of the Republic of Montenegro 45/93 and 27/94





� Examples of cases from DRC and other legal offices. It should also be noted that the UN civil administration in Kosovo does not have a de-registration requirement and therefore does not issue such documents. Even if they did, however, documents issued by the UN civil administration in Kosovo are not recognized by Serbian authorities


� In a letter dated July 1, 2003, Deputy Prime Minister Nebojsa Covic wrote to Interior Minister Dusan Mihajolvic requesting an explanation as to why the Ministry of Interior does not give “proof of de-registration from the Police Station where the IDPs previously had residence. We kindly ask you to inform us as soon as possible whether there is a legal act supporting the stance of the Ministry of Interior…” 


A response was sent from Major-General Svetislav Djurdjevic, Advisor to the Minister, stating that “As of 02 July 2003 the de-registration, change of address and the change of legal residence, issuance and change of ID cards and other personal documents for this category of citizens id dealt with in accordance with the positive legislation and under the same conditions as for other citizens of the Republic of Serbia.”


� The Norwegian Refugee Council and the Danish Refugee Council, who both have programmes that provide legal assistance to IDPs, have confirmed that there have been changes in practice. DRC has confirmed that several persons have de-registered their permanent residence from Kosovo, but has evidence of only one case, thus far, of an IDP who has gone through the entire process, from de-registration to re-registration in Serbia proper. The IDP, whose name we withhold to protect his/her privacy, de-registered from a dislocated Pristina police station (located in Niska Banja) and re-registered in a central Serbian town. Though he has re-registered in Serbia, he kept his IDP card and considers himself an IDP. His motivation for re-registering was related to obtaining building permits for a home.


� DRC, for instance, estimated that their offices in Serbia had less than 20 requests for legal assistance from IDPs who wanted to de-register from Kosovo prior to June, 2003, while the CCK wrote in a letter dated 01 July 2003 that it has had a large number of requests.


� Article 5 of the Law on Permanent and Temporary Residence of the Republic of Serbia


� In Serbia, 17% of IDPs live in unofficial collective centers while in Montenegro the figure is 2%: the total percentage in Serbia and Montenegro is 13%.  





� Data obtained from the offices of the SDC Legal Aid Center in Zajecar (legal advisor Mr. Milorad Bjegovic)


� According to DRC…


� “A survey to the issues affecting Roma Documentation and a call to action”, UNHCR, Belgrade, July 2002, p. 4


� The following registry offices from Kosovo are now located in corresponding locations in central and south Serbia, the displacement of which was provided for in the Serbian Law on Registry Books“: “Maintenance of the Registry Books for the territory of the Autonomous Province of Kosovo-Metohija shall be provided by administrative authorities of”: 


- the city of Nis for municipalities of Pristina, Podujevo, Glogovac. Obilic, Lipljan and Kosovo Polje; 


 - the city of Nis for municipalities of Pristina, Podujevo, Glogovac, Obilic, Lipljan and Kosovo Polje;


- the city of Kregujevac for municipalities of Pec, Istok and Klina;


- the city of Kraljevo for municipalities of Kosovska Mitrovica, Srbica, Zubin Potok, Vucitrn, Zvecan and Leposavic;


- the city of  Krusevac for municipalities of Prizren, Orahovac, Suva Reka and Gora;


- the city of Jagodina for municipalities of Djakovica and Decani;


- the city of Vranje for municipalities of Gnjilane, Vitina, Kosovska Kamenica and Novo Brdo;


- the city of Leskovac for municipalities of Urosevac, Kacanik, Stimlje and Strcpe.” 





�  Official Gazette of the Republic of Serbia no. 15/90, no. 57/03


�International NGOs who provide legal assistance to IDPs, such as the Norwegian Refugee Council and the Danish Refugee Council, know of many cases in which IDPs have failed to obtain new documents because the travel costs have been cost prohibitive. 


See NRC, Civil Rights Projects, IDP documentation problems





� DRC inputs for the “Legal Gap Analysis.” DRC provided specific examples of such cases for this report. In one instance, an IDP who resides at a collective center in Uzice could not afford to travel to a dislocated MUP office and pay an administrative tax of 600 dinars. 


In another case,  “An IDP from G. Milanovac was told to come to a dislocated registry office in a certain period of time when her document would be prepared. She traveled 150km only to find that the document was not ready. This happened three times, after which the IDP in question gave up.”


� NRC Civil Rights Project, IDP Documentation problems


� NRC, “Some experiences of NRC/CRP offices related to the cooperation with the dislocated registry offices”, p.3


� Draft Assessment Report on IDP Documentation Working Group, April 2003, UNHCR


�  Official Gazette of the Republic of Serbia no. 43/03, June 2003


�  Humanitarian Center For Integration and Tolerance, Novi Sad, October 2003


� NRC, Civil Rights Project, IDP Documentation problems


UNHCR field office submissions for this report also noted an additional problem: “In cases where registry books have been destroyed and must be reconstructed, the often-time consuming procedure means that IDPs must wait for a long time to be issued a document that is only valid for a short period (six months).


�  IDP Documentation Working Group.


� Article 23 of the Universal Declaration of Human Rights


� Official Gazette of the Republic of Montenegro, No. 28/03


� Articles 32 (4) of Constitution of the Republic of Serbia and 68 of Constitution of Montenegro


� Law on Protection of Rights and Freedoms of National Minorities, Article 3 “Prohibition of Discrimination” and Article 4 “Measures ensuring Equality between members of National Minorities and Members of the majority population”


� “Abuses of Roma Rights in Serbia", Petar Antic, Minority Right Center, Report No.2, June 2003, p.29


� Article 52 of The charter of Human and Minority Rights and Civil Liberties, Articles 13-15 of  the Law on Protection of Rights and Freedoms of National Minorities


� Memorandum “Protection of Roma Rights in Serbia and Montenegro”, prepared by the European Roma Rights Center (ERRC) in association with The UN Office of the High Commissioner for Human Rights, Human Rights Field Operation in Serbia and Montenegro (UN OHCHR), April 2003, p. 30


� For example the Military Academy of Medicine (VMA) in Belgrade
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